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A, CLARIEICATIDN.UF.EACTS.&uPRUCEDURALﬁHISTURY

1. Facts:

Clarificatioﬁ About Mr, Schmitt's Challsnge at Ssntencing.

Mr,., Schmitt asks that this Court pleass note that fha stats
drafted sll of the plea anﬁ santencing documents in this case,
Roth the Stipulation on Prior Record and Offander Scorse, and the
Judgment and Sentence listed Mr, Schmitt's 2001 federal
eonviction for bank robbery as s class t felony. Ex..C-at 2; Ex,
E at 2 (A1l Exhibits clted herein are from the Opening Brief
unlees otherwise noted), The Stipulation shows the faderel
offanse es 1 point toward Mr, Schmitt's offender score, Id. at 2,

Mheﬁ Mr, Schmitt raviswed the ples end sentencing documente
with Mr, Curtis Huff (trisl ccﬁnsal) on September 10, 2014, Mr,
Schmitt informed Mr. Huff that he would not stipulats that the
federal offénaé was a felony. §5;;£ at ¥ 8. Mr., Schmitt also
directed a languege change to tHa Findinge of Fact and the
Conclusions of Lau, Ex, P (Reply Bfief1).

At the subseguent pleas and sentencing hesering on Septembar
14, 2014, Mr, Huff explalned to tha friai vourt that, because the
federal offense wes not comparaﬁle to a Washington crime, the
" state waes attempting to epply the scoring dirsctive in RCW

9,94A,525(3) ta the federsl offensa, Ex..B at 7, lines 1-9,
... E -~ . P e s  a P o

...... - cm e . T Gl a - “ - -

. 1Mr. Schmitt has filad a Motion to Supplement PRP Exhibits
with documante secursd through the Public Recordas Act. They are
Exhibits N, 0, and P. Mr, Schmitt hee mttached those Exhiblts to
this Reply Briaef for ease of revisw, By doing so Mr, Schmitt does
not mean any disrsspact to this Court,

REPLY/NO. 52511-9
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During the hearing on Septembsr 12, 2014, Mr, Huff sevsral
times argued that because the federal offanse was not comparable
to e lUashington feleny 1t, therefore could not be included in Mr,
Scehmitt's offander scors,

Mr, Huff: "[A) federal bank robhary conviction is not comparable
«~ for the purposes of comparing it to Washington Lauw,
therafora, it should not be counted,”
Ex, B at 6, lings 22-25 (emphaslis sdded),
Mr. Huff; "[I]t is Mr, Schmitt's position and my position that if
[the federal offensal]l is not comperabls, 1t is not

comparable for any purposes, ss far as the felony is
concerned, "

Id, at 7, linas 10-13 (emphasis addaed),

The state then arguad to the trial court -- and invited Mr,
Huff %o stipulate ~- that if & factual comparability ahalysia
wsre performed, the federal offense would be clessified as @
class A felony. Id, at 16,'1inea 7-13.

Mr, Huff rejescted tha state's position on fectual
comparabtility, end after summarizing Léverx, informed the court
that Mr, Schmitt wes srquing that the fedaral offense is

"[N]Jot comparable to eny state felony, and tharsforas,
should not count, Thet's his position end our
position," . ‘
Id. st 17, lines 12-14 (emphasie added),
The court responded in the very next line of the VRP:

"That's going to be my ruling. I think that ths
language of [State. v]..Thomas [... Wn. App. ..., 144
P.3d 1178 (2006)] couldn't be any clesarer in terms of
specifically finding thet [federel bhank robbery] was
not comparable to a lashington crime, They ohbviously

had under their cansiderstion RCU 9,54A.525(3) since it
does talk shout comperable offenses, eand they made an

REPLY/ND, 52511-9 . ‘
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anglysis and found that it wasn't comparable,”
Id. et 17, lines 15-21 (emphasis addad).

‘Clerification About the Scope of thas Trial Court Ruling.

The Response seeks to bifurcats classification and scoring-
in an attempt to mislead this Court into flnding that ths trial
court only mede 8 ru}ing an acoring; Tha Raspaonse atates that
"the santencing court ruled,'...I will exclude the federal
offanse ss an aoffender secore,..!'", citing to the VRF at 17,
Response at 2, lines 21-22, As Schmitt established above, Mr,
Huff argued multiple times that the fedesral offense was not
"comparsble" to eany satate "felun&," and the trial court
responded, "That's going to be my ruling." Ex. B et 17, lines 11-
17..

. The triasl court went on to tell Mr, Schmitt: "Sir, I am
granting your counsel's motion to exclude the federal offense as
s prior conviction[,]" Id. at 18, lines 3-4 (emphasis added), The
trisl court had the fedsral offense stricken from the judgment
and s@ntence, with the notstion: "Clour]t [dletermines not
camparable or included in prior conviction - offender score." Ex,

C at 2. This Court in State.v.Schmitt, 196 Wn, App, 739, 385 P,3d

202 (2016) (hereinafter "Schmitt. 1" .dua to other sappellsts
rroceedings) states under "FACTS" that the trisel court detarmined
that "there wss no comparable Washington offense for the federal
bank robbery cherge." Id. at 744-742 (emphasis added),

The state imﬁermiasibly asks thls Court to sccept thét the

trial . court only made a ‘detsrmineation about Mr., Schmitt's

REPLY/ND, 52511-9
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offandsr score calculstion -~ when the record is -unasguivacally
clear that the triel court meds 8 ruling that ths fedearsl offense
was neither comparable to a falony, nor a prior conviction,

Clerification about Mr, Schmitt's Colloquy with the Triel
Court,

At the time of plaa and aentencing.tha trimsl court asked Mr,
Schmitt $f 1t wes his "intent to entsr this plesas no matter what
the dac;aion the Court mekes in regserd to the offender scora," To
which Mr, Schmitt replied: "Yas, sir, it is," Eﬁé;glat 11-12.

Without making olear how this exchange undermines Mr.
Schmitt's position in thess procéadings, the state pointe to it
in every brief they file. Even so, Mr; Schmitt can axplain his
response to the triel court's auestion: He wes abiding by the
plaa sgreement. The plea agreement provided that the state would
aubmitlthair version of Mr., Schmitt's criminal history, and if
Mr. Schmitt dissgreed, he.would submit his own version, Ex. D at
3, § 6(c). This provision goss on to provide that any dispﬁte
would ba resolved by the sentencing court. Id.

When Mr, Schmitt sansuared the <trisl court's question
affirmatively, it wes hecause Mr, Schmitt wes eblding by the
tarms of thaAplaa agreement, It did not mean -- as thé atate
ssams to srgus -- that the issus of his criminsl history or
offender score was not an important part of the plea proceadings
to Mr, Schmitt,

In fact, the stete's Rasponss in State.v.Schmitt (No., 54341~

2-I1) admits that the issus of how Mr, Schmitt's fedaeral offense

REPLY/NO, 52511-9
PAGE & OF 17




would be treasted at sentencing mattersd so much to him that the
languagas in § 6(c) "was added to the Statemant of Defendant on

Plea of Guilty." Respopse at page &4 (State.v Schmitt, No. 54341«

2-1I).

2, Procedural History:

After being sentenced to 360 months, Mr., Schmitt sppeealed,
Appellate counsel Jodi Backlund argued that Mr, Huff had earrad by
not realizing thet based on the' triesl court's ruling that the
fedsrai Aoffanae was not -classified gs a felony or a prior
§Ennvictiqn, Mr, Schmitt's prior class B and C felony convictions
had washed out betwsen May 5, 2001 (the dey aftar Mr, Schmitt's
conviction in faderal court for the bank robbery) and Dacémbernﬁ,
2012 (the day that Mr, Schmitt was arrested on tha instant
offense), "Schmitt 1."

A PRP was filad and consolidated with tha direct appeal. Id,

The PRP was intendsd to supplement the record in order to ensure

| that the Court had the correct dastes of commission end/or

conviction of prior -class A offenses that ths state had either
omitted or misstated in the judgment and sentence in this case,

PRP Dpening Brief Exhibits (Schmitt.1). The Reasponse in this PRP

at 14, fn, 4 segein shows the need for Mr, Schmitt's first PRP,
This fn. statas that Mr, Schmitt's 1993 conviction for robbery 1°
was committed in 1983 -~ when Mr, Schmitt was just 9 years pld,
Ths Response misstates the affénae date aven though Mr,
Schmitt -- =galn -- submitted tﬁa charging Anformation for that
1993 robbery conviction with the instant PRP, Ex..L. The offense

REPLY/ND, 52511-9
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was actually committéd on April 6, 1992. 1d. The.PRP argﬁad the
same lssues as the diract sppesl, with the only d;ffaraﬁca being
that Mr, E£llis argued that becausas Mr, Schmitt'a federal offanse
was not comparable it was not e "crime," and therefore did not
interrupt the washout period thet began when Mr, Séhmitt was
ralpased from DOC on Aupgust A, 1999, Schmitt.1.

The state did not sppeal ths trial court ruling on Mr,
Schmitt's fedsrsl offense., Id. Tha atafs advanced ' no
argument -- at any point -- in thelr Responss in Schmitt.1 that
the trial court had erred, Id., Even so, uwhile parforming =
washout revisw of Mr, Schmitt's prior clases B and C convictions,
the Court, sua spante, datermined that the scoring directivs in
RCW 9.94A,525(3) does apply to Mr, Schmitt's federsl offense. Id.
at 743, ¢ 7-8, This Court then classified Mr, Schmitt's fedaral
offense as & class O felony aftar stating that RCu 9.9&5;525(3)
"charactarizas" and "recopgnized" nun-comﬁarable fsdéral offenses
as & class C felony. Id. 743-744, 8-10,

Using this fslony classification, fﬁe Court went on tﬁ find
thaf: (1) being convicted of the fedsral offaﬁae interrupted Mr,
Schmitt's washout Esripd that had begun on August 6, 1999}*and
(2) Mr, Schmitt's coqfinament for the fedsral offense was
"econfinement pursuant to & felony conviction,! whichldid not end
until April 23, 2013 -- tharaby . preventing Mr, Schmlti from
having the tsn crime free'yaarg in the community nscessary for
hies second strike (a 1996 rob 2°) to washout pursuant to ROl

9.94A,525(2), Id. at 744,

REPLY/ND. 52511-9
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Clarification about the CQR 7.8 Motion and This Second PRP:

Om March 22, 2018,‘Mr. Ellis filed a Motion to Vacate (CrR
7.8) in tha Plerce County Superior Court., The motlon wes
transferred to the this Court es a PRP on ths hasis that it was
untimely, and this Court then tranaferred the CrR 7.8 Motion
turnad PRP to the‘Suprama Court 8e a succasaiva petition. Because
tﬁat CrR 7.8 Motion turned PRP did not adequately brief the
issues for asppellate revisw, Mr, Ellis filmd a complete PRP with
the Suprams Court that fully uuflinad the issues for review. Cass
No,.95931-5, The Supreme Court then transferrad fhis actual PRP

to tha Court of Appesls, Cass.No,.52511-9-11,

Thus, as the CrR 7.8 Motlon turnsd PRP was gning up to thas
Supfsme Court from this Court, tHe actuesl PRP filsd with the
Suprems Court Qas coming down to this Court., Mr, Ellis filed =
motion assking to have them consolidated and was denied, Mr, Ellis
abandonad the CrR 7.8 Motion turnad PRP that was ﬁending in the
Suprems Court‘end focuaed an the actual PRP filed in this case,

Mr,., Schmitt apolrngizes for any confusion, Mr., Schmitt's
raasaning for expleining this is to clarify that he has not filed
multiple motlons and PRP'a, Rathsr, thers has been only the PRP
conaclidatgd with the direct appeal in Schmitt.1, and this second
PRP, As Mr, Schmitt establishaes balow, this socond PRP does not
vinlate ths successive patit;cn ban,

/7
//
//

REPLY/ND, 52511-9
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B,.GROUNDS .FOR.RELIEF.&. ARGUMENT

RCW 10,73,140: This petition was filed in thz Suprems Court
where the restrictions of RCW 10.73.,140 do not apply. In.re Pars,

Rest,..of..Johnson, 131 Wn,2d 558‘ , 933 P.2d 1019 (1997).

Fﬁrthermora, thie petition doss not violate RCW 10.73.140 because
the grounde for relisf -- axcept Mr, Schmitt's claim thet he was
received ineffactive assistsnce of ﬁuunsel--- did not exist .until
Novamﬁsr 23, 2016 whan the opinion in Schmitt.1 was randsrad. In

re. Pers,. Rast,..of. Jeffries, 114 Wn.2d 485, 492, 789 P,2d 731

(1990) (cleim wes not "availableh if it is hesad on ";ntarvaning
case lauw" or "mertinent Aintervening davelopments,"), Jeffries
- doss not 1list e "significant change in the lew" requirsment, Id.
RAP 16.4(d): The "good cause" requiremsnt &n RCW 10.73.140

snd RAP 16.&(d5 are the same, In.re.Pers,. Rest,.of.Holmea, 121

Wn,2d 327, 849 P.2d 1221 (1993),

Mr, Schmitt has good causes for not raising thess issues in
"his prior consolidated appeal and PRP,

The state did not sppaal from any part of the trisl court
ruling -~ nelthsr that the federsl affense was not classified as
a felony, nor that RCU 9,94A,525(3) did not apply to the'fadsral.
offanse, The stata's Rasponée in Schmitt.1 advancad no atgumént
that the trisl court erred. This 1s bacause all precedent
supported the triasl court ruling -- leaving thé.stata nmthiﬁg to
argus on éppeal. |

The aspplication of RCW 9.94A,525(3) to Mr, Schmitt's federal

affense did not hspeen until the opinion in Schmitt..1 uwas

REPLY/NO, 52511-9
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renderad, It wnqld be unrgasoneble to expect Mr, Schmitt to ssek
review of an un-sppealsd trisl court ruling whsre hs wes the
prevalling paréy. Our review courts would grind to = halt if the
parties that prevailed on issuas in the trisl court were then
expectad to re-litigate them on revisw without notice,
0f additionael relevance is that Mr, Schmitt hed no reason to
think there might be any guastion about the trisl courtse ruling
an ciéaaification and the application of the scoring directive in
RCU 9.9&A.525(3). This is so because prisr to Schmitt. 1, the
scoring directiva in RCW 9.54A.525(3) had never been spplied to a
faderal offense that had 8 comparabls Mashingtcn offense but that
had falled the classification process, In fact, all
‘ precedant -- to include binding precedsnt from our Court ~~ held
that the scoring directive in RCW 9.94A.525(3) did not apply to

his federal offensa, Statewv«Farnswcrth, 133 Wn, App, 1, 130 P.3d

389 (Div II 2006) (Farnsworth's 2004 and 2007 Judgment and

Sentences: Ex,.J; and Ex,.K); Stats.v.Freeburg, 120 Un, App. 192,

84 P,3d 292 (Div I 2004) (Fresburg's 2005 Judgment and Sentence:

Ex,..I); State..v Mutch, 171 Wn.2d 646, 245 P.,3d 803 (2011)

_(federal bank robbery conviction correctly excluded from triel
court calculation of Mutch'e offender scora),

Additionally, prior to the apinion in Schmitt. 1, the rules
of the offendsr. score statute had not been -- in  this
cese -~ applied contrery to the legislatures intent as determinsd

in Stete.v.Mosurn, 170 Wn,2d 169, ..., 172 P,3d 1158 (2011).

REPLY/NO, 52511-9
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The ends of'juatica are served by revisuwing Mr, Schmitt's
insffective asslstance of counsel claim,

Schmitt .1 reviewsd this clalm contravry to claérly
pstablished United States Supreme Court precedent. Thus, the esnds

of juatice are sarved by élluuinger. Schmitt to rensw his claim

that hes receivaed ineffactive sssistance of counsal. In.re. Pers,

Rest. of Parcer, 150 Wn.2d 41, 47-4B, 75 P.3d 48R (2003) (the

ends of Jjustice wers sstisfisd simply bacause the Court of
Appeals had clearly grred in the dirasct appasl).

Introduction '

Schmitt 1 announced two new rules of law: (1) That faderel
offensas which heve a comparable offense under UWashington
lew -~ like robbery -- but have falled thse clasaificéticn process
ara subject to the scoring directive in RCU é.QhA.525(3); and (é)
a comperability analyeis that lgnores tha exleting legsl and
factual enalysis set for by our Court, The first neu rule is
contrary to precedent by our Court, Division II, snd Divielon I
(brisfed below). The second new ruls is prohibited by vertical
stare decisis,

~Even so, this case does not hinge on aither of the two new
rules of law announced in Schmitt 1. When reviewing Mr. Schmitt's
claim thet he received ineffective asslastance of counsel during
rlea negotintions and at the time of santencing, Schmitt 1 failed
tn examine the cleim besed on the fscts and circumstances that
existed on and prior to Septembar 12, 2014,

Evan Lf the above raeasong were insufflcisnt to grant Mr,

REPLY/ND. 52511-8
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Schmitt relief, Schwitt. 1 arred when performing the weéhout
review of Mr, Schmitt's prior class B and C Feinny convictions.
The provision in RCW 9.94A,525(3) that Schmitt 1 relisd upon ie s
scoring diractive -- it 1a not = classification dirsctive.
Scoring values do not exist until after prior convictions are
identlfied and tha uwsshout is cﬁmplstad. Sea Maedrn below.
Secoring values anly apply to offendsr score rules 7 through
21 -- sroring values may not be returned to RCW 9,94A.525(2) and
applisd to the washout rule. Id,

I. MR, SCHMITT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
NURING PLEA NEGOTIATIONS AMD AT THE TIME OF SENTENCING,

Mr, Schmitt's claim <that he recslved the Lnaffectiva
gsaistance of counsel must be reviewed based on tha facts snd
cirocumstances that axisted on and prior to Septamber 12, 2014,

Strickland.v.lWashington, 466 US 668, 690, 104 5,0t, 2052 (1984),

Mr, Huff's sola trisl stretegy wes to plead Mr, Schmitt guilty.
Ex. N. Mr. Huff was sware of our Court's opinion in Lavaery months
before the mitigation packet was completed and plasa nagotiétions
bagan, Ex, 0. Mr, Huff knew that Mr, Schmitt was seeking & plea
of 15 years., Ex. P. '

‘Mr. Huff's fallura to know the law relavant to Mr, Schmitf's
santencling conseguences was ineffective essistance of counsel,
Mr, Huff'; failure to rosume ples negotlations after the trisl
court ruled that Mr. Schmitt's federal offense wes not comparable
or m prior conviction waes ineffective essistence of counsel., Mr,

Huff'e failure'e prejudiced Mr, Schmitt throughout plaea

REPLY/NO, 52511-9
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ples nagotistions prior to end on September 12, 2014,
IT. SCHMITT.1 APPLIED THE OFFENDER SEORE.RUUES CONTRARY TO
THE LEGISUATURE'S INTENT . WHEN PERFORMING A WASHOUT
REVIEW OF MR, SCHMITT'S SECOND STRIKE,

In Mopurn our Court found that the legislature intends that
the rulss of ths offender scores statute be completsd in ordér.
Toward this end the Moeura Court divided the offender score
statute -- RCW 9,94A,525 -« into thrae saparate steps,., Steap One:
Identify prior convictions as directed iﬁ RCU 9.94A,525(1); Step
Two: Examine prior convictions in order to determine if any
weshout as direscted in RCW 9,54A.525(2); and Step Threa: Tally
the offender scors as dirscted in RCU 9.94A,525(7) through RCW
9,94A,525(21) in order to arrive st ths totel offender score.
Moaurn at 175, |

~ The Respaonsa ignoras Mosurn entirely. This Court can treat

thet a8 a concession, Ses._In.ra.Pers,.Rest,.of.RPullman, 167 WUn,2d

, 205, 212 n.b, 218 P.3d (913) (2009).

When attempting to classlfy Mr, Schmitt's federal offense Iin
ordsr ¢o identify h154 prior convictions ss requirsd by RCU
9.94A,525(1), =& trial court correctly _ refers  to  the
classifications diractives found in the first two sentences of
RCW 9,94A,525(3), The triel court did just that in this cass,
Then, after stating on record that Mr., Schmitt's federal offanss

‘was nat a prior convictlon, tha.trial court enterad e written
ruling in the Jjudgmant end sentence, statingi "Clour)t
[d]aterminas not comparable or included in prior
conviction ~ offender scors." Ex,.C at 2,

REPLY/NO, 52511-9
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'Mhen Schmitt 1 perfarmed the washout review as requiraed by
RCW 9.94A,.525(2), they impermissibly went to the scoring
dirsctive in the third sentsnce of RCW 9,94A.525(3), and than
returnad that scoring velue to RCW 9,94A,525(2) -- whiéh is
pracissly what Mosurn held was contrary to the legislatures
intent with the offender score statute. The step two washout must
be completed before scoring begins -- and scoring valuss may not
be aﬁpliad to’ the step two weshout, Mosurn at 175 ('no
discernible 'scoring! is to teks plsce undsr [RCW 9.94A.5251(2).
Rather, under that portion of the ststute, prior convictions are
to ba 'included! or excluded, They are not to be given a valus or
added together.") (emphesls edded).

Even if the scaring directive in RCW 9.94A,525(3) does apply
to Mr.-Schmitt'slfadarél offense, thast scoring value does not
axist until after the washout revisw has been completed for his
prior convictions that hava bean 1dentified pursuant to RCUW
9,9LA,525(1). A court may not, while performing a washout raview,
o to a scoring directive end then épply that -ecoring valus to
RCW 9.94A,525(2) in order to prévant the washout of prior
convictions,

T1II, SHALL RE SCORED MAY NOT BE READ TO MEAN SHALL BE
CLASSIFIED, ‘

The Responsa corrsctly cites to State. v. Bartholamew, 104

n ., 2d akt, 710 P,2d 196 (1985) in bringing to this Court's
attention that "[tlhe use of 'shall' in a stetute indicates the

legislature intended the directive to be mandatory." Rssponse at

REPLY/ND, 52511-9
PAGE 13 OF 17




9. lines 2-4; Bartholomew at 848, Strangely, after emphasizing

’
this fact to the Court, the Respanse stlll procesds to arque that
what follows "shall" in a statute should be ignored, Here, the
third amentence of RCOW 9,94A,525(3) says "shall be scorad" not
tghall be clessified.” That 1s the mandatory directlve of the
lenislature: scoring.

This Court should accept the statea acknowledgmant thét
"ghall be scored” is a mandstory directive from the legisleture
s a concession that it bas improper for Schmift'1 to treat this
scoring dirsctive se & classification directive,

The lagislature had tha ability to continue uwith the
clessification dirscéivma throughout RCW 9.94A,525(3) and chose
not to. Schmitt.1 erred when raading this mandatory secoring
dirsctive to bes a classification dirsctive when the mandetory

directive from the legislature clearly instructs scoring.

In the alternative "score{d]" in RCW 9,94A,525 has heen
renderad amblguous,

The Response acknmuledges' that "ahall be scored" is =
mandatory directive from the leglslaturs, Even sa, the stats
never once triss to explein how "scored" and "clessifisd" can be

read to be the same thing. Simpson.Inv.. Co, v.Dep!t.of.Raevenus,

141 WUn.2d 139, 160, 3 P.3d 741 (2000) ("when differant words are
usad in the same statute, it is prasumed that s different maaning

was intended to ettach ta aach word,") Scorad 1s not defined, hut

Mgeurn hes already stated that "[tlhe logical infersnce is thet

tscare{d] [...] relates to the third step." Id, at 175. A bhasic

REPLY/ND, 52511-9
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principle of statutory construction provides that whsre worde of

g statute are not defined, they "must be given their ordinary

maaning." Unitad. States v . Branderson, 511 US 39, 71, ... 5.Ct.

(

i)+

Bocause Schmitt. 1 has interpreted snd applied the scoring

s it

dirsctive contrary to it's applicaetion in Mutch, Farnsudrth, and

Freesbura, it is clear that "shall bs scored" has besn roendsrad
ambiguohs. Tha Raesponss falls to offer any explenation for the
language in this stetute, and in fact ignores everything Mr,

Schmitt eet forth in his Opening Brisf ragerding how this

provision should be interpreted, Mr, Schmitt, therefora, nsks

that this Court apply the rule of 1lenity sand find his
interpratation of "scored" to be s diractivs‘fhat only appliss to
the =scoring rules found 4in RCW 9,94A.525(7) through RCY
9.940,525(21). )

IV, SCHMITT. 4 IMPERMISSIBLV ANNDUNCES A NEW EDMDARAHILITV

ANALYSIS WHERE A SGORING DIRECTIVE IN RCW 9,94A,525 IS
USED TO CREATE FELONY CUASSIFICATION FOR A FEDERAL
(FFENSE, ‘ '

Schmitt.1 correctly states thet when determins if a foreign
offense interrupte the washout pariod "we first stert with o
comparability anslysie," Id, st 742, . T 6. Schmitt. . 1
then -~ lnexpllicably -- fails to perform tha long established two

part legsl and factusl camparsbility analysis used to détérmina

if a forelgn offense ls clessified as a Washington felony., Stats

v.Morley, 134 Wn.2d 5R8, 606, 952 P.2d 167 (1998);-5tate v.Uilsy,

124 Wn,2d 679, 694, ABO P,2d 983 (1994),

REPLY/ND., 525119
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Instaad, Schmitt...1 observes that RCU  9.94A.525(3)
"pacognizad" and "characterizes' Mr, Schmitt's federsl offense as
a class C felony., Id, at 743-744, ¥ p - 10, Uithout sver
parforming the raguired comparability analysis, Schmitt.3 finds
that Mr, "Schmitt's federal bank robbery cnﬁviction isa a clesa C
félony per RCW 9.9&A.525(3;." Id, at 744, 7 11, Schmitt.] crestes
a new comparability analysils whera en offender score ruls dafinee
a ocrime under Washington law, and doing so is prohibited,

V. THE TRIAL COURT'S FACTUAL DETERMINATIﬁN THAT MR,

SCHMITT'S FEDERAL OFFENSE WAS NOT A PRIOR CONVICTION WAS
VERITY ON APPEAL.
The Responsa argues that the trial court's ruling about Mr;

Schmitt'e fadaral offense is not a fact ~- which is incorrect.

The axistence of a prior conviction ie e fact detsrmined by a

trial court, Apprandi.v.New.Jerssy, 530 US QSG,‘120 §.Ct. 2348
(2000);lBlakelxﬂvnwashingtan, 542 US 296, 124 S5.Ct, 2531 (2004),
The +risl court entersd the factual determination <that Mr.
Schmitt's federsl offense was not a prior conviction through both

en orasl rullng sand a written one in the Judgment eand

sentence -- which was signad.

The atafs's fallure to =aseign error to this fact (by
appealing or sven in their Response) randers tth faoct binding dn'

appeal, State.v.Hill, 123 Wn.2d 641, 644, ... P... ... (J94.

C..CONCLUSION. &.PRAVER.FOR.RELIEE

Mr. Schmitt asks this Court to vecetes his convictions and
remand for further proceedings, In the slternative, Mr. Schmitt

aske this Court to order an avidentisry hearing in ordar for the

REPLY/NO, 52511-9
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triel court to (1) perform e washout raview of Mr, Schmift'a
prior class B and C felony cupvictiona, and (2) develop facts
around what happensa with triel counsml during plea nasgotlations
and at ples and sentencing. Any further rsliaf this Court daems
just and appropriate.

Respactfully submitted this AéfLEEy of !??i@%?{, 2022,
| ......‘ Lt D, ST @

REPLY/ND. 52511-9
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E-FILED
IN OPEM COQURT
Ccb2

December 64 2013 138 PM

Pierce County Clerk

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff] No. 13-1-04668-9

VS,
JACOB IVAN SCHMITT

SCHEDULING ORDER
Defendant (orh)

IT IS HEREBY ORDERED that:
The following court dates are set for the defendant:

Hearing Type Date Time Courtroom
Omnibus Hearing Fri-Jan 10, 2014 9:30 AM 315
Jury Trial Thu-Jan 23, 2014 8:30 AM 315

The defendant shall be present at these hearings and report to the courtioom indicated at:
930 Tacoma Avenue South, County-City Building, Tacoma, Washington, 98402
DAC: Defendant will be represented by Department of Assigned Counsel.

FAILURE TO APPEAR WILL RESULT IN A WARRANT BEING ISSUED FOR YOUR ARREST.

Dated ; December 4, 2013.

Electronically signed by:
[s/JAMES ORLANDOQO
JUDGE/COMMISSIONEF.

/s/ ERIN SICKLES Copy Received
Attorney for Defendant, Bary 39634 Defendant unable to sign:
Shackled

[s/ Clare A Vitikainen
Prosecuting Attorney, Bar #39987

Scheduling Order
orh.rprdesignl of 1t
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\3.‘.548?,5.5 41643508  ORCTD 01-10-14 WASHINGTON FOR PIERCE COUN ){gﬁg\\
. ‘et — g eemet O? \

CauseNo. /Z-/— OY (L ? ’R\l‘

STATE OF WASHINGTON, )
Plaintiff )
vs. ) !
)~ ORDER CONTINUING TRIAL
:]g}.‘_‘)él S(‘é;miz 7 1 ) 37 N
Defendant ) Case Age 3%, Prior Continuances

This motion for continuance is brought by [Lstate [L{defendaut Oleout.

[Rlupon agreement of the parues pursiant to CrR 3 3(H(1) or

(Chis required in the admranistration of justice pursuant to CrR 3 3(0(2)and the defendant wili not be prejudiced wn bus
o har dafense or

Ol admunusranve necessity.

Reasons for the Continvnce: _ 7 Z pe e sﬁzga%,w;@__
: . T e el
:: %ZQZ;:ZZ 4 PA Z: %Z:m‘ Ao -

b T
j‘ﬁgb?g 'Eéi_.‘f, LRI Can L A8
I—-—“fjAé/A m"%j 'bz_{,n §A 2

Pal
AT .

(I The deyendant’c signarure below represents hizther agreement with the contmucice and the new trial
date and that the ume period berween the date of this arder and the new triel date siould be considered

an excluded pericd pursuant to CrR 3.3(e)(3) end (/).

0 F.CW 1046085 {chuld victim/szx offense) spplies. The Caurt finds there are subsrantial end campelling reasans
for a continuance and the benefit of postponement curweighs the detriment to the victin

. _IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:

DATY TIME COURT RUOM ID RUMBYK
KIOMNIBUS HEARING G252/ | 9300w | Josst
STATUS CONFERENCE HEAKING Dot
EJTRJAL READINESS STATUS CONFERENCE, Ao Lo mem

THE CURRENT TRIAL DATE OF. _ / - 23.-/_{;( IS CONTINUED TO:_§//5//Y (28:30 am Roam 20 X

Pz

Expiration date is: _(, {Zz 429 (Defendant’' s presence nict required) TFT days remaimng : 3O .
DONE IN OPEN COURT this /0% day of T o vicereen. 20/Y.

Judge ‘//
Attorney for Defenclant g Attomey/Bar # /725

I' em fluentin the lagusge, and [ have tranddled this entire doammint far the d:fendant

ram Enghizinto that lengusge 1 cortify undor penalty of prury that the foregoing 1 bue .md corret

Prerce Caunry, Washington

Inzapraer.’Cemﬁed/Qullxﬁ ed Office of Prosecuting Alturney

F\Word_Ex wl\Camnd MansniComnd Fomm sRenssd Ordir C omteng Tna! 111204 D0C 940 Tacoma Avenue § Ruom 946
Tacoma. Washingion 98402.2171

000017 Irlephage: (253) TYR-T400
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:f 13.1.04068.9 42431050 ORCTOD APR 2 5 2{”4
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—, SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

J STATE OF WASHINGTON, ) Cause No. /3;/—‘ Ol (B *"'7
N Plaintiff )

)

N vs, ) ORDER CONTINUING TRIAL "

— ) )

. \.( o CO é ﬂm /'7[‘74 » )
w Defendant ) Case Age ( Y 2~ Prior Continuances V4
)

I'iis motion for continuance is brought by ['state fgdefendant [Jeourt.
Eé upon agreement of the partics pursuant to CrR 3.3¢f)(1) or

is required in the administration of justice pursuant to CrR 3.3(f)(2)and the defendan( will not be prejudiced in
his or her defense or '
] for administrative necessity.
Reasons:

IT IS HEREBY ORDERED the Defendant shall be present and report to:

DATE TIME COURT ROOM ID NUMBER
0

3

OMNIBUS HEARING SH’ 14149 %0 e 2y

[J STATUS CONFERENCE HEARING

]
THE CURRENT TRIAL DATE OF: $//5//Y/ | 1s conminuen to: ¢ /17 / [ 4 @ 8:30 am Room
4

r

Expiration date is: (Defendant's presence not required) 'l‘F'} days remaining ____9 2 .

DONE IN OPEN COURT this_ 3 £ %tay of jg,o,n, / 20 H :
ot AL D2, P JOHN R. HOKHAN

N L

Progécuting Attorney/Bar # /77
Iam fluent in the s language, and I have trdnslated this entire document for the defendant
from English into that language. | certify under penalty of perjury that the foregoing is true and correct.

Pierce County, Washington
Court Reporter ___

Interpreter/Centified/Qualified

NACrimal Matters\Criminal Forms\Crim Admin Forms\Actual Qraep\Ranise dOrder Coutinuing Trial 8.24.12.doc
ettt Bt Sl ot b lhtintn.

C AT e e ey i st
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13.1.04660-0 42509988  OOR 95-0¢-1
x_:
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
, STATE OF WASHINGTON,
- Plaintift, NO._ /3 =fw Yl B -9
i vs. ORDER ON OMNIBUS HEAR,ING
— CHARGE: _ /°
& ~Jla.ce A .(LAIM./W . °l<"pC<'..Q‘?$.-‘c,n-—-

Z1836-1

TRIAL DA Ei\l famf7=/

Defendant.
QOOR

THIS MATTER baving come before the court for an Omnibus Hearing, the State represented by:
Lior ! Lo (g » and the defendant being present and represented by:
Lieardys  fhetSE
I. Regarding PROSECUTOR'S OBLIGATIONS, THE DEPUTY PROSECUTING ATTORNEY STATES that at

least seven days prior tn this order:

N The Prosecutor provided to defendant a complete list of the defendant’s criminal convictions.

_The Prosccutor has provided to defense all discovery in their possession or control, pursuant to CR 4.7(a);
[ ] The Prosecutor has contacted law enforcement agencies to request and/or obtain any additional
supplemental police reports, forensic tests, and evidence and has made them available 1o defendant or
defense counsel. The State is aware of the following reports, tests or evidence which has not been made
available (o the defendanl:m\\\&a s C&f' Negeo o Combnn.

{ ] Prosecutor has reviewed the discovery and criminal history and made an offer to the defense.

H‘prosccutor has not checked every box in this section, the court makes the following order:

gf S il ()r‘g-u &e_(-w\m_, ) C-\Jw\. m\'\m’f’"\\/\ Dvoékd’

\{\J:ao«j:xk\u o oo (9’\1 Lo{lp/

2. Regarding DEFENSE ATTORNEY'S OBLIGATIONS, DEFENSE COUNSEL STATES that at least two days
prior to this order:
['%Defcnsc attarney has met with the defendant about this case.,

ORDER ON OMNIBUS HEARING - | (Rev, 3/08)
000020
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o
[ ] Defense attorney has received s plea offer from the State. TLNE SAtke. ('M«’-_/N(-PW o s MJO),

O Defense attormney has reviewed the discovery and the criminal history. O
P Defense attomey has given discovery to prosecutor -—,MJ"«Q /,u#/?we-\ /Ja.c,é'u.‘je [(/‘,:) //C/)@N_cf

If defense attorney has not checked every box in this section, the court makes the following order:

3. Regarding DISCOVERY: The parties agree that Discovery isOT‘ COMPLETE IN THE

FOLLOWING RESPECTS:___ Yot Yo prouida My&;ﬂ_/&;%Q i \
_..___S.Z,h__dc, W_Mﬂm_mﬂﬂﬁ.mwhﬁ 244 AQ[;
[ ] DISCOVERY fiust be completed by: 7o~ D Coonbasied o o
4. Regarding GENERAL NATURE OF DEFENSE:

The Defense states that the general nature of the defense is:

NGencral Denial [ ] Consent
[ ]Alibi - [ ] Diminished Capacity
[ ] Insanity { 1Seclf-defense

03 Other (specif)_ Delessws. pesecie s_joda b dhoas e peehl Anfencels ),
S. Reparding CUSTODIAL STATEMENTS by defendant, the parties agree that:
[ ] No custodial statements will be offered in the State’s case in chief, or in rebuttal,
( ] The statements of defendant will be offered in the State's case in rebuttal only.
M The statements referred to in the State's discovery will be offered and:
[ ] May be admitted into evidence without a pre-trinl hearing, by stipulation of the partics,

[)QA 3.5 conference is required and is estimated to require % ﬁ(m‘h@and is set for

6. Reparding PRIGR CRIMINAL CONVICTIONS OF THE DEFENDANT, the parties agree that if defendant

testifics ot trial:
i I the defendant testifies at trial, the prior record of convictions contained in the State's discovery
[ ]will Mwill not be (stipulated to) by the defendant with the following exceptions:

[ ]JThere are no prioy known convictions at this time. State will advise defendaot promptly if it leams of
prior convictions.
7. Regarding SUPPRESSION OF PHYSICAL EVIDENCE OR IDENTIFICATION, the parties agree that:
MNO motion to suppress physical evidence or identification will be filed.
Or, THE COURT ORDERS THAT:
Cﬁ&’)efendam‘s written motion to suppress shall be filed by s oo ».L/‘r’ }'V‘:J The State's

response shall be filed by 3 dﬂ{wf . Testimony will/will not be required.

[ ] State’s written motion (o suppress shall be filed by . The Defendant’s

ORDER ON OMNIBUS HEARING - 2 (Rev. 3108)
000021
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response shall be filed by . TEstimony will/will not be required.

8. Regarding OTHER PRE-TRIAL MOTIONS: No additional motions arc anticipated, except:

Briefing schedule:  Affidavits and briefs of the moving pany must be served and filed by:

Responsive Brief must be served and filed by:

The hearing will last aboul (min/hr)
9. Regarding TRIAL
a. The trial will be [Xjury [ ) non-jury, and will last about days.
b. Is an interpreter needed: WNO[ } Yes. Language: . (1f an intempreter is

nceded, State will call interpreter services at ext. 6091
10. Regarding WI'TNESSES:
There will be out-of-state witnesses [ Jyes | ]no@ouv.}f.w a..(’“V‘w; Wz,
A child competency or child hearsay hearing is needed [ Jyes [)Qno. 4
State:
[ ] All witnesses have been disciosed.
[ 1A Witness List has been filed,

bZL\A witness list must be filed by: '7‘ U~fuJ~<x L/Y ,lfw\nf

Defense:

[ ] All witnesses have been disclosed.
[ 1A Witness List has been filed.
Jd A witness list must be filed by:___,,z_mg‘[g_/?_r_f'b/ o %ﬂo’m/q .
1. Other
[ ] Defendant needs a competency examination.
{ ] Defendant is applying for drug court.
}Q Dci‘cndanm eﬁing an evaluation which may necessitate a continuance.
12. The Court sets a Status Conference for ((;,/{g / /(-/ ~¥- _(date) forthe purpose of:

' * IO e
J’M'AC&df$mﬁW&W%m <

13. Other orders: , ﬁLED .

rg DEPT 22 R

MAY 09 20%

Pierce County vierk

Dated f{/‘;‘ 2014

(LZ27288

cfendunt’s Attomey/Har,

Prasecuting Attorney/Bar f T 2%

ORDER ON OMNIBUS HEARING = 3 (Rev. 3/08)
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, ) CauseNo,_ /3~ [/ — 0L bD~T
Plaintiff )
) .‘
vs. ) ORDER CONTINUING TRIAL
)
Jaco (a Sehm L )
Defendant ) Case Age /8 'Jf Prior Continuances __Ll

This motion for continuance is brought by [J state efendant [Jcourt.

upon agrecment of the parties pur.s(uam ta CrR 3.3(R(1) or

is required in the administration of justice pursuant to CrR 3.3(f)(2)and the defendant will not be prejudiced in
his or her defense or
[J for administrative necessity,

Reasons: ﬂnL%M&WWi_

Gl O ﬂSuc,

o RCW 10.46.085 (child victim/sex offense) applies., The Court finds there are substantiat and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.
IT IS HEREBY ORDERED the Defcndant shall be present and report to:

DATE TIME COURT ROOM D NUMBE;(
0 .
O OMNIBLS HEARING
& STATUS CONFERENCE HEARING “Tdl=l Y g 3% M/,g@cé,._,,& oo X2

THE CURRENT TRIAL DATE OF; (Q/j 7/7% | 1s coNTINUED TO: ‘?/@/ Y @ §:30 am Room go;ﬂ,//%‘c.éma..,
/

Expiration date is: ‘/Oé-J w (Defendant’s presence not required) TFT days remaining : 3

DONE IN OPEN COURT this _/p 7% day of _X0) s o 20/
Y et
De

7785

Aftorney for De Prosecuting Attorney/Bar # 502 2.0

1 am fiuent in the < language, and | have translated this entire document for the defendant
from English into that Janguage. | certify under penalty of perjury that the foregoing is truc und correet.

Pierce County, Washington

Interpreter/Centificd/Qualified Court Reporter ___
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Westlaw.

111 P.3d 837
154 Wash.2d 249, 111 P.3d 837
(Cite as: 154 Wash.2d 249, 111 P.3d 837)

>
Supreme Court of Washington,
En Banc.
Inre PERSONAL RESTRAINT OF Leonard B.
LLAVERY, Petitioner.

No. 753407,
Argued Nov, 9, 2004,
Decided May §, 2005.

Background; Following appellate affirmance of
his conviction of second-degree robbery and his re-
ceipt of persistent offender sentence of life impris-
onment without possibility of parole, Supreme
Court's dismissal, 11 P.3d 827. of his petition for
review, and dismissal of his first personal restraint
petition (PRP), petitioner filed PRP directly with
Supreme Court.

Holdings: The Suepreme Court accepted review,
and, in an opinion by Chambers, J., held that:

(1) petitioner's prior conviction of federal bank rob-
bery was not legally comparable with crime of
second-degree rabbery under state law for purposes
of Persistent Offender Accountability Act (POAA);
(2) persistent offender sentence of life without pos-
sibility of parole was penalty beyond statutory max-
imum for petitioner's crime ol conviction,

(3) it would decline to remand for examination of
record of federal court proceedings in order to de-
termine whether federal offense was factually com-
parable to offense under state law;

(4) instant PRP was not time-barred; and

(5) petitioner demonstrated good cause for consid-
eration of second PRI

Sentence vacated.
West Headnotes
{1} Sentencing and Punishment 350H €21270

35041 Sentencing and Punishment
350H VI Habitual and Career Oftenders

Page 2 of 12

Page |

I50HVI(C) Offenses Usable for Enhance-

ment
' 350HVI(C)2 Offenses in Other Jurisdic-
tions

350HKk1270 k. In General. Most Cited
Cases

Sentencing and Punishment 350H €=°1380(2)

350H Sentencing and Punishment
J30H VI Habitual and Career Offenders
ISOHVI(KY Proceedings
JS0HK1375 Evidence
350HKk1380 Degree of Prool
350HKk1380(2) k. Existence and Eli-
gibitity of Prior Conviction. Most Cited Cases
Under the Persistent Offender Accountability
Act (POAA), an out-of-state conviction may not be
used as a strike unless the state proves by a prepon-
derance of the evidence that the conviction would
be a strike offense under the POAA. West's RCWA
9.94A.120 (2000).

12] Sentencing and Punishment J50H €1270

350H Sentencing and Punishment
350H V1 Habitual and Carcer Offenders
3S0HVI(C) Offenses Usable for Enhance-
ment
350HVIC)2 Offenses in Other Jurisdic-
tions
350Hk1270 k. In General. Maost Cited
Cases '

To determine whether a prior out of state or
federal conviction is comparable to a conviction un-
der state law lor purposes of the Persistent OfTender
Accountability Act (POAA), the sentencing courl
must compare the out of state or federal offense
with the potentially comparable offenses under
state law. West's RCWA 9.94A.120 (2000).

13] Sentencing and Punishment 350H €521400

3501 Sentencing and Punishment
350H V1 Habitual and Career Offenders

2014 Thomson Reuters. No Claim to Orig. US Gov, Works.

000072

http:/web2 aestlaw.com/print/printstream.aspx?mt=Washington& stid=%7b4 8d%ed3a-ca7...

5/28/2014
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PP 3d 837 Page 2

P34 Wash 24 249111 P2 837
(Cite as: 154 Wash,2d 249, 111 P.3d 837)

330HV L) Punishment

IZ0HVIOYY Otlenses in Other Jurisdic-

ISOHKIL00 k. In General Most Cied tions
Offender who has been convicted of two strike 330HKI270 K In General. Most Cited
offenses must be sentenced to life without parole Cuses
upon conviction for a third such oflense, pursuant Defendants with eguivalent prior convictions |
t the Persistent Offender  Accountabilinn  Act are 10 be treated the same way for purposes of the i
POANL West's RCWA YO TA 12001 (2000 Persistent Offender Accountabiliny Act (POAA), re-
gardless  of  where  their  convictions  occurred.
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SEOHK L2355 Parsicular Offenses ment
ISOHKNI260 kK Other Particular Of- ISOHVIC)IZ Oftenses m Other Jurisdic-
fenses. Most Cited Cases tions
Second degree robbeny is a swrike offense for ISOHKI2TD & In General. Most Cited !
nurposes of the Persistent Offender Accountability Cases !
ACt (PAAL Wests ROW A 9940030023 0) In determining whether foreign convictions are :
i1908: comparable to strike offenses under state law for !
purposes of the Persistent Offender Accountabitity :
¥

[5] Sentencing and Punishment 350H €21250
| 2

J30H Sentencing and Punistment
330V Habitual and Career Offenders
I0HVECY Offenses Usable for Enhance-

ACU(POAA). a sentencing court must first compare

the elements  of the cnimes  West's RCWA

9.04A.120 (20001

[8! Sentencing and Punishment 339H €=1270

ment
JHOHVEC)Y Offeases in Qther Jurisdic- 3308 Sentencing and Punishmen (
tons ISOHVT Habital and Career Offenders !
3S0HKI270 Ko In General Most Cited ISONVEC) Offenses Usable for Enbhance-
Cases ment
Foreign convictions count as strikes, for pur- IIONVIC)2 Offenses in Other Jurisdic-
poses ol the Persistent Offender Accountability Act tions
CPUAAY i they are comparable to a strike offense J50HKI270 Ko In Genzral. Mest Cited
under stare s, West's RCWA 994403023 Cases
(1998, In cases in which the elements of o crime under
state law and the foreign crime with which it is be-

[6] Sentencing and Punishment 350H €=21270

J30H Sentenaing and Puniskment
- 3S0MVI Habitual and Carcer Offenders
IFOHVECY Offenses. Usable for Enhance-
ment

ing compared lor purposes of analysis under the
Persistent Offender Accountability Act (POAA) are
not substantialiy similar, the senteacing court may
look at the defendant’s conduct, as 2videnced by the
indictment or informition, to determine if the con-
duct itself would have violated a comparable state
statute. West's RUWA 9 94A 120(2)00),
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330t Sentencing and Punishment

3300V Habitual and Career Offenders
ASOHNVECY Offenses Usable tor Enhance-

ment
350HVIC)2 Offenses in Other Jurisdic-

nons
350HK1270 k. In General, Most Cited

Cases

In determining whether foreign convictions are
comparable to strike offenses under state law for
purpouses ol the Persistent Offender Accountability
Act (POAA), the elements of the out of state crime
must be compared 1o the elements of a state crimin-
al statute in effect when the foreign crime wis com-
mitted; if the elements of the foreign conviction are
comparable to the ¢lements of a strike offense un-
der the applicable state faw an their face, the for-
¢ign crime counts toward the offender score as il it
were  the comparable offense under state law.
West's ROWA 9. 94A 120(2000)

|10] Sentencing and Punishment 35011 €21270
330H Sentencing and Punishment

|
|
\
|
3201V Habitual and Career OfTenders
J[OHVIC) Offenses Usable for Enhance-
|
|

ment
ISOHVIC)Y Offenses in Cther Jurisdic-

tons
330k 1270 k. In Generul, Most Cited

Cases

For purposes of comparison under the Persist-
ent Offender Accountability Act (POAA), the crime
of federal bank robbery is a gencral intent crime;

{ the state law  crime of second-degree  robbery,
however, requires specilic intent to steal as an es-
sential, nonstatutory  element. West's - RCWA
Q94120 (2000).

j11) Criminal Law 110 €238
P Criminal Law

1101 Defenses in Cieneral
110k38 k. Compulsion or Necessity: Justific-
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ation in General. Most Cited Cases
Criminal Law 110 €246

P10 Criminal Law
110V Capacity o Commit and Responsibility
tor Crime
Fi0k46 k. Capacity in Generall Most Cited
Cuaves

Criminal Law 110 €248

IO Criminal Law
[10V] Capacity to Commit and Responsibility
for Crime
110KA7 Insanity
F10K48 k. In General. Most Cited Cases

Criminal Law 110 €233

110 Criminal Law
J1OVIE Capacity to Commit and Responsibility
for Crime
TTOKS2 Intoxication
FIOK33 K. In General. Most Cited Cases

Robbery 342 €14 -

342 Robbery
342K 14 k. Defenses. Most Cited Cases \

For purposes of comparison under the Persist- \
ent Offendsr Accountability Act (POAA), among Y
the defenses that have been recogmzed by stte
courts in robbery cases which may not be avadable
1o the general intent crime of federal bank robbery
are: (1) intoxication, (2) diminished capacity; (3)
duress; (1) insanity; and (5) claim of right. West's
RCWA 9.94A.120 (2000).

[12] Sentencing and Punishment 350H €=1270

330H Sentencing and Punishment
330H VI Habitual and Career Offenders
3S0HVICC) Otfenses Usable for Enhance-
ment
ISOHVIC)Y Offenses in Other Jurisdic-
tions
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IXOHKI270 & In General. Most Cied
Cases
Far purposes ol comparison under Persistent
Otlender Accountability Act (FOAA), defendant's
prior conviction for federal bank robbery was not
Jegalts  comparable with crime of second-degree
robbery under state law, where elements of the two
oftenses were not substantially similar. West's
RCWA G QI8 120 (2000)

[13] Jury 230 €34(7)

230 Jury
2300 Right 1o Trial by Jurs
23K Denial or Infrngement of Riaht
230k34 Resteiction or Invasion of Fune-
tons of Jury
230R3IHCH Sentencing Matters
2X0MIHT) K. Particular Cases n
Cieneral. Most Cited Cases
tFormerhy 230K34( 1))

Sentencing and Punishment 350H €=21380(1)

350t Sentencing and Punishment
IEHHNVE Habitual and Carcer Offenders
SSOHVIUK) Proceedings
ISOHKNTAT75 Bvidence -
ISOHIL L3S0 Degrez of Proat
ISOHKI3EO(H K, In General Most
Cited Cases
Far purposes of robbery delendant's Approndi
challenge to sentence imposed under Persistent Of-
tender  Accountability Act (POAA), life without
possibibty of parole was penaly bevond statntony
maximum for his crime of conviction, namely,
second-degres robbery West's ROWA 9944120
{ 20005

[14] Sentencing and  Punishment 380H €==
1381(2)

3304

I Se

SUHIVE Habstuad and Career Offeiders
SOHNV 1N Proceedin2s
ISR TETS Fvidence

Sentencing and Punishment
]

IZOHK 38T Sulliciency
IZQHKISH)Y Kk Fact of Pricor Con-
viction or Adjudication. Mast Cited Cases
Al sentencing court needs o do in order
enhance a sentence on the basis ¢f a prior convic-
tion is find that the prior conviction exists; no addi-
uonal safeguards are required besause a certified
copy of a prior judgment and sentence is highly re-
liable evidence.

[15] Sentencing aod Punishment 3304 €21270
I50H Sentescing and Punishment

330HVI Hubitual and Career Offanders
ISOHNVHCY Offenses Usabe for Enhance.

ment
ITOHVECY Otfenses v Other Jurisdie-
tions
FSOHKI2TO K. In Gereral, Most Cited
Cazes

While a septencing court may enhance a sen-
ence on the basis of a prier foreign conviction
identical on ity face tn a conviction under state law
on the basis of o finding that the prior conviction
exists, this is not the case for foreign ¢rimes that are
not facially identical, o essence, such crimes are
different crimes

P61 Criminal Luw 10 €21 181.5(9)

110 Cniminal Law
FTOXXIV Review
FTOXXIVILY) Determination and Disposition
of Cause
TIOK 11815 Remand in Geaeral, Vacation
VIGKHESE.S(3) Remand for Determina-
ton or Reconsideration af Particutor Matters
PIORLI81.5¢9y K. Habuual  and
Secand Oftenders. Mast Cited Cases
Supreme Court would decline to remand, in
proceedings on petitoner's personsl restraint peti-
tion (PRP) challenging use of pror federa! bank
robbery convichion 1o enhance is sentence for
second-degree robber,  under Persistent Offender
Accountability Act (POAA), 1o permit examination
of record of tederal court proceedings i order 1o
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determine whether federal offense was factually
comparable to offense under stale law, where feder-
al statute was broader than state statute and peti-
toncer may have had no incenlive to attemptl to
prove that he did nol commit narrower offensc.

West's RCWA 9.94A.120 (2000).
117} Sentencing and Punishment 350H €1270

350H Sentencing and Punishment
3I50HVI Habitual and Career Offenders
350HVIC) Offenses Usable for Enhance-
ment
ISOHVIC)2 Offenses in Other Jurisdic-
tions
350HK 1270 k. In General, Most Cited
Cases
Where the statutory elements of a foreign con-
viction are broader than those under a similar state
statute, the foreign conviction cannot truly be said
o be “comparable” for purposes of the Persistent
Offender Accountability Act (POAA). West's
RCWA 9.94A.120 (2000).

|18] Criminal Law 1 1) €586

110 Criminal Law
1 1OXXX Post-Conviction Reliel
110X XX(C) Proceedings
FIOXXX(C) In General
FI0k1586 k. Time for Proceedings.
Most Cited Cases
Petitioner's out-of-time personal restraint peti-
tion (PRP) was not time-barred, where significant
change in law intervened between filing of first,
timely PRP and filing of second; argument that fed-
eral bank robbery and robbery under state lfaw were
not comparable for purposes of Persistent Offender
Accountability Act (POAA) was not meaningfully
available to petitioner before intervening decision,
which decision changed comparability analysis (or
federal bank robbery. West's RCWA 10.73.090,
10.73.100(6): RAP 16.3 - 16.15; West's RCWA
9.94A.120 (2000).

119] Criminal Law 110 €=21668(1)
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110 Criminal Law
110X XX Post-Conviction Relief
1LOXXX(C) Proceedings
HOXXX(C)Y Hearing and Determination
110k 1666 Effect of Determination
11Ok1668 Successive

Conviction Proceedings

L0k 1668(1) k. In General, Most

Post-

Cited Cases

Statutory prohibition against successive per-
sonal restraint petitions (PRPs) did not limit juris-
diction of Supreme Court to consider petitioner's
second PRP. RCW 10.73.140.

{20} Criminal Law 110 €21668(6)

110 Criminal Law
110X XX Post-Conviction Relief
HHOXXX(C) Proceedings
1HOXXX(C)3 Hearing and Determination
110k 1666 Effect of Determination
110k1668 Successive Post-
Conviction Proceedings
110k 1668(4) Excuses for Failure
to Raise Issue in Previous Post-Conviction Pro-
ceeding
110k1668(6) k. Particular Is-
sues and Cases. Most Cited Cases
Petitioner demonstrated good cause for consid-
eration of sccond personal restraint petition (PRP)
challenging sentence imposed upen him under Per-
sistent Offender Accountability Act (POAA), where
significant change in law intervened between [iling
of first and second PRPs; argument that federal
bank robbery and robbery under state law were not
comparable for purposes of POAA was not mean-
ingfully available to petitioner before intervening
decision, which decision changed comparability
analysis for federal bunk robbery. West's RCWA
10.73.090, 10.73.100(6); West's RCWA 9.94A.120
(2000); RAP 16.4(d).

[21] Criminal Law 110 €=21668(1)

110 Criminal Law
110X X X Post-Conviction Reliel
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OXXXN(C) Proceedings
DIOXXX(C)3 Hearing and Determunation
[1OR 1666 Effect of Determination
FION 668 Successive Post-
Convichion Proceedings
ITOKT66801) K. tn General. Most
Cied Cases
Rule barring consideration of a second post-
conviction petition requesting similar reliel unless
the petitioner can show good cause includes person-
alrestraint petitions (PRPs1 RAP 16.4(d).

122 Criminal Law 110 €5210668(1)

FHO Criminal Law
HOXXX Post-Conviction Reliet
FIOXXX(C) Proceedings
HTONXX(CYS Hearing and Determination
HIOK Too6 EfTect of Determination
HIOK 1668 Successive Paost.
Caonviction Proceedings
PIOKT603¢1Y Kk In General. Most
Lited Cases
“Oood cause’

for the filing of a successive
post-conviction petition 15 shown where the peti-
toner demonstrates that a material intervening
change in the Jaw has occurred. RAP 16.4(d).

**839 Suzanne bLee Elliow, Secatle, for Petitioner?
Appeltant,

Catherine Marie McDowal,, Ann Marie Summers,
King County Prosecutor’s Office, Seattle, for Ap-
pellec Respondent

Shernt Gordon MceCloud. James Efiot Lobsenz,
Carney  Badley  Speltman, Rita Juan Griftith,
Seatle, for Amicus Curiae (Washington  Associ-
ation of Criminal Defense Lawyers)

CHAMBERS. J.

*232 ¢ 1 Leonard B. Lavery was convicted ol
second degree robbery in 1998 and sentenced to life
in prison under the Persistent Offender Accountab-
ity Act (POAAY, former RCW 9944120 (1998).
At issue is whether Laveny's 1991 federal bank rob-
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Page &

bery conviction was a “sirthe™ under the POAA.
We conclude that it was not and that Lavens Per-
sonal Restraint Petition (PRP) is not barred cither
as untimely or successive,

STATEMENT OF THE CASI:

{10214 2 On July 20, 1998, Cavery was con-
victed for the May 1998 robbery of a Texaco con-
venience store in Woodinville, Washington. At sen-
tencing, the State asseried that he was  persistent
offender subject to life in prison under the POAA.
The State argued that Laveny's 1991 federal bank

robbery conviction was comparable to the crime of

second degree robbery in Washington, a “strike”
offense under the POAA. Under the POAA, an ot
of state conviction may not be used as a strike un.
less the State proves by a prependerance of the
evidence that the conviction would be a strike of-
fense under the POAA. Srare v Ferd 137 Wash 2d
4720 479-80. @73 P20 432 (1999 To determine
#*840 whether a prior out of state or federal con-
viction is comparable to a Washington conviction,
the sentencing court must compars the out of state
or federal offense with the potentially comparable
Washington oftenses.

% 3 Atsentencing, Lavery argued that his feder-

al bank robbery conviction was not comparable to
Washington's *253 second degree robbery, a strike
offense under the POAA, because 1obbery in Wash-
inglon, unlike under federal law, requires a specific
intent to steal. Believing that the Court of Appeals
decision in Srare v Mutch, 87 Wash.App. 433, 9402
P2d 101R (1997} controlled, the sentencing coun
found that Lavery's bank robbeny conviction consti-
tuted a strike offense and sentenced him as a per-
sistent offender (o life in prison without the possib-
ility of parole. Lavery appealed

4 At the Court of Appeals, Lavery again ar-
gued that the federal conviction under 18 US.C. §
2113 was pot a strike under Waskington law. The
court affirmed Laveny's conviction and sentence in
an unpublished opinion, holding that under the
POAA, as mterpreted in Murch, federal bank rob-

bery and robbery under Washington law are legally
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comparable. Stare v Lavery, 100 Wash.App. 1068,
2000 WL 703790.

% S Lavery unsuccessfully filed a Petition for
Review in this court, which was dismissed on Octo-
ber 31, 2000. State v. Lavery, 142 Wash.2d 1003,
11 [.3d 827 (2000). Lavery then filed a PRP in the
Court of Appeals, which was dismissed on Febru-
ary 14, 2002,

6 Lavery's position at sentencing. on direct
appeal, and in his first PRP was vindicated when,
on February 19, 2004, the Court of Appeals issued
its opinion in State v. Freeburg, 120 Wash.App.
192, 84 P.3d 292, review denied 152 Wash.2d
1022, 101 P.3d 108 (2004). In Freeburg, the Count
of Appeals held that on the basis of two recent
cases, State v. Bunting. 115 Wash.App. 135, 61
P.3d 375 (2003) and Carter v. United States, 330
U.S. 255, 120 S.Ct. 2159, 147 L.Ed.2d 203 (2000),
federal bank robbery is not legally comparable to
the crime of robbery in Washington. In April 2004,
Lavery filed this second PRP directly in this court,
¢laiming that the Freeburg decision represented a
“significant change in the taw.” We accepted re-
view and now vacate his sentence.

DISCUSSION :

% 7 Given recent developments in the law, the
State concedes “that the record as it currently exists
is insufficient*254 to demonstrate the comparabil-
ity of [Lavery's} federal conviction." State's Resp.
to Pers. Restraint Pet. at 12. The State also con-
ceded at oral argument in freeburg that “federal
bank robbery is nat comparable to the crime of rab-
bery in Washington." Frechurg, 120 Wash.App. at
199 n. 16, 84 P.3d 292, The State argues, however,
that while the sentences are not comparable on their
faces, a sentencing count acts properly if it looks to
the record of the prior conviction to determine if
defendant’s conduct would have constituted a strike
offense as defined in @ Washington criminal statute.
Under this approach, a sentencing court may be re-
quired to make findings of fact that need not have
been found to conviet the defendant in the prior
conviction.

{8 Lavery argues that the POAA is unconstitu-
tional 1o the extent that it permilts a senlencing
judge to make findings about the underlying facts
of a prior conviction based on a preponderance of
the evidence. See Apprendi v, New Jersey, 530 U.S,
466, 120 S.Cu. 2348, 147 L.Ed.2d 435 (2000). He
notes that the maximum sentence for second degree
robbery is 84 months and if additional facts will
change his punishment to life in prison without the
possibility of parole, a finder of fact must determ-
ine those facts beyond a reasonable doubt, /e

IS FEDERAL BANK ROBBERY A “STRIKE"
OFFENSE?

(3NS)6] § ¢ We first address whether
Lavery's federal conviction was properly included
as a strike offense under the POAA. An offender
who has been convicted -of two strike offenses must
be sentenced to life without parole upon conviction
for & third such offense. Former RCW 9.94A.120
(4X1998). Second degree robbery is a strike offense
for purposes of the POAA. Former RCW 9.94A.030
(230X 1998). Foreign**841 convictions count as
strikes if they arc comparable to a Washington
strike  offense.  Former RCW  9.94A.030
(23)u)(1998). Defendants with cquivalent prior
convictions are to be treated the same way, regard-

less of where their convictions occurred. Srafe v.°

Villegas, 72 Wash.App. 34, 38-39, 863 P.2d 560
(1993). :

{718} *255 § 10 In determining whether for-
eign convictions are comparable to Washington
strike offenses, we have devised a two past test for
comparability. Stare v. Morley, 134 Wash.2d 588,
952 P.2d 167 (1998). In Morley, we determined that
for the purposes of determining the comparability
of crimes, the court must first compare the clements
of the crimes. Aforley, 134 Wash.2d at 605-06, 952
p.2d 167. In cases in which the elements of the
Washington crime and the foreign crime are not
substantially similar, we have held that the senten-
cing court may look at the defendant’s conduct, as
evidenced by the indictment or information, to de-
termine if the conduct itself would have violated a
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comparable Washinglon statute.  Morlev, 134
Wash.2d at 606, 952 P.2d 167. However, “[wlhile it
may be necessary to look into the record of a for-
eign conviction to determine its comparability,to a
Washingion offense, the c¢lements_of the charped
crimte_must remain the cornerstone of the comparis-
on. Facts or allegations ¢antained in the record, if
not directly related to the elements of the charged
crime, may not have been sufficiently proven in the
trial.” Jd

LEGAL COMPARABILITY

[9} § 1] To determine if a foreign crime is
comparable to a Washington offense, the senten-
cing court must first look to the elenmients of the
crime. Morfey, 134 Wash 2d at 605-06, 952 P.2d
167, More specifically, the elements of the out of
state crime must be compared 1o the elements of a
Washington criminal statute in effect when the for-
eign crime was committed. /d. at 606, 932 P.2d
167. 1f the elements of the foreign conviction are
comparable to the clements of a Washington strike
offense on their face, the foreign crime counts to-
ward the offender score as if it were the comparable
Washington offense. /d.

(TOJ{HE){12}) 9 12 The crime of federal bank
robbery is a general intent crime. Carter, 530 U.S,
255, 120 S.Ct. 2159, 147 L.Ed.2d 203. The crime of
second degree robbery in Waushinglon, however, re-
quires specific intent to steal as an essential, non-
statutory element. Se¢ Stare v, Kjorsvik, 117
Wash.2d 93, 98, 812 P.2d 86 (1991) (“our settled
*256 case law is clear that ‘intent to steal® is an ¢s-
sential element of the crime of robbery.™) (citing
State v. Hicks, 102 Wash.2d 182, 184, 683 P.2d 186
(1984)). Iis definition is therefore narrower than the
federal crime's definition. Thus, a person could be
convicted of federal bank robbery without having
been guilty of second degree robbery in Washing-
ton. Among the defenses that have been recognized
by Washington courts in rahbery cases which may
not be available to a general intent ¢rime are (1) in-
toxication, see Stare v. Bayd, 21 Wash.App. 465,
586 1.2d 878 (1978): (2) diminished capacity, see

Page 9 of 12
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Stute v. Thamert, 45 Wash.App. 1113, 723 P.2d 1204
(1986), (3) durcss, see State v Davis, 27
Wash.App. 498, 618 P.2d 1034 (1980); (4) insanity,
see State v. Tyler, 77 Wash.2d 726, 466 P.2d 120
(1970), vacated in part on other yrounds, 408 U.S.
937, 92 S.Ct. 2865, 33 L.Ed.2d 756 (1972); and (5)
claim of right, see Hicks, 102 Wash.2d 182, 683
P.2d 186. Because the clements of federal bank
robbery and robbery under Washington's criminal
stalutes are not substantially simslar, we conclude
that federal bank robbery and second degree rob-

bery in Washington are not legally comparable,

FACTUAL COMPARABILITY

{13) 9 13 In Apprendi, the United States Su-
preme Court held that excepr for a prior conviction,
a “lact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submit-
ted to a jury, and proved bevond & reasonable
doubt.” Apprendi. 530 U.S. at 490, 120 S.CL 2348,
Life without possiblility of parole is a penalty bey-
ond the statutory maximum for the crime of second
degree robbery.

[14][15) § 14 In applying Apprendi we have
held that the existence of a prior conviction need
not be presented to a jury and proved beyond a
reasonable doubt, See **842 Srate v. Smith, 150
Wash.2d 135, 14143, 75 P.3d 934 (2003 accord
Almendarez~Torres v. United States, 523 U.S. 224,
t18 S.Ct. 1219, 140 L.Ed.2d 350 (1998). All & sen-
lencing court needs to do is find that the prior con-
viction exists. Srate v. Wheeler, 145 Wash.2d 116,
121, 34 P.3d 799 (2001). No *257 additional safc.
guards are required because a certified copy of a
prier judgment and sentence is highly reliable evid-
ence. Smith, 150 Wash.2d at 143, 75 P.3d 934,
While this is also true of foreigr crimes that are
identical on their Face, it is not true for foreign
crimes that are nor facially identical. In ecssence,
such crimes are different crimes.

{16] 4 15 The State asks us lo remand this case
to the sentencing court so that it may examine the
underlying facts of Lavery's federal robbery convic-
tion 1o determine if his 1991 offense was factually
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comparable to Washington's sccond degree rabbery. }
Where the foreign statute is broader than Washing-
tors; At Examimalion may nol be possipit etitse
theremayNave been po_ncentive tor the accused to
have-alfempied to prove that he did not commit the
NAITQWer Bliense. oce. e.g. Sate v. Oriega 120
WaST App. 165, 84 .34 935 (2004).
¢ 16 In Orfega, Jose Ortega pleaded guilty to
first degrec c¢hild molestation.  Orrega, 120
Wash.App. at 168, 84 P.3d 935. The State sought to
have him sentenced to lifc in prison without the
possibility of parale under the POAA. {d. To do so,
the sentencing judge would have had to conclude
that a 1991 Texas conviction for indecency with a
child in the second degree was comparable to a
Washington strike offense. /¢ at 169, 84 P.3d 935,
The most similar crime in Washington required the
child to be (1) under the age of 12, (2} not the de-
fendant's spouse, and (3) more than 36 months
younger than the perpetrator. /d. at 168, 84 P.3d
935. However, the Texas statute criminalized con-
tact with children under the age of 17. /4 at 172, R4
P.3d 935. Ortega had not admitted or stipulated to
the age of the child in Texas. /d. Further, even if
the child in the Texas case had claimed to be I,
Oriega would have had no incentive to challenge
: and prove that the child was actually 12 at the time
of the contact. The critical fact in the Texas pro-
ceeding was that the child was under 17. Ortega
would have been just as guilty of the Texas crime if
the child had been 12, 13 or even 16, and therefore,
had no reasen to contest the child's actual age.

derlying facts of a foreign conviction, facts that
were neither admitted or stipulated to, nor proved
to the finder of fact beyond & reasonable doubt in
the forcign conviction, proves problematic. Where
the stawtory elements of a foreign conviction are
broader than those under a similar Washington stai-
ute, the foreign conviction cannot truly be said ta
be comparable.

9 18 As in Ortega, Lavery had no motivation, in

|

|

|

\

|

)

\

|

- [17] *258 § 17 Any attempt to examine the un-
\

|

\

|

‘ the earlier conviction to pursue defenses that would
\

\

\

|
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have been available to him under Washingtan's rob-
bery swtute but were unavailable in the federal pro-
secution. Furthermore, Lavery neither admitted nor
stipulated to facts which established specific intemt %
in the federal prosccution, and specific intent was )
not proved beyond a reasonable doubt in the 1991
federal robbery conviction. We conclude that
Lavery's 1991 foreign robbery conviction is neither N
factually nor lcgally comparable te Washington's
second degree robbery and therefore not a strike

under the POAA,

SIGNIFICANT CHANGE IN THE LAW

% 19 Because this is not.Lavery's first PRP, and
was filed more than one year afler his conviction
and sentence was final, Lavery must first show that
his PRP is not time-barred or barred as successive.
See RCW 10.73.090, RAP 163 ~ 16.15. Since the
applicable exception to both the time bar and bar
against successive patitions hinges on whether
Frecburg represents a change in the law, we ad-
dress that question.

{ 20 “[W]here an intervening opinion has ef-
fectively overtummed a prior appellate decision that
was originally determinative of a material issue, the
jntervening opinion constitutes a ‘significant
change in the law...' ™ In re Pers. Restraint of
Greening, 14t Wash.2d 687, 697, 9 P.3d 206
(2000). “One test to determine whether an
{intervening case] represents a significant change in
the **843 law is whether the defendant could have
argued this issue before publication*259 of the de-
cision.,” In re Pers. Restraint of Stowdmire, 145
Wash.2d 258, 264, 36 P.3d 1005 (2002).

9 21 The argument that federal bank robbery
and robbery in Washington are not comparable was
not meaningfully available to Lavery before Free-
burg. Freeburg changed the comparability analysis
for robbery. In Mutch, the defendant's federal bank
robbery indictment had charged him with entering a
bank and taking money from a teller using * ‘force,
violence, and intimidation.” ™ Mutch, 87 Wash.App.
at 438, 942 P.2d 1018. The Muwich court determined
that despite the fact that the “use of force™ require-

€ 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(Cite as: 534\ ush..d 249, 111 P.3d 837)

ment under the federal statute was broader ther un-
der the state stawute, the language in the indictment
was sufficient e meet the dcﬁni(if\n ot the more
narrosy state statute, Adat 370992 P2Jd 1018 Be-
cause the federal indicumm in Lavery's case con-
taned nearly adentical fanguage, the Court of Ap-
peals reasoned that Mirch controlled the compatab-
ity of the crimes as @ muaiter of Lo ﬂxus. ntil
/7/';'6{'.'10'%5\‘. nthesized both-Beating and Corree and
declafed that the crimes arc not necess arily Sompar-
abld U Tule 1 Washington was tial federal bank
rL.htmr\ and second degren robbery were compar-
ableas T walfer o Tavw -

e o

€ v

The Meach count engaged in the compar-
abihity Jndlj-sl:, endorsed oy this court i Mocle:
P30 Wash 2d 883, 932 P23 167 The Muteh coun,
however, blurred the distinctivn between legal and
factual comparability by ostensibly  helding that
where an indictment for federal bank rabbery con-
tans language similar to the language of which the
Viarch court approved, the inquin into comparabil-
ity should cease Murley stood for no such proposi-
uon. The ewal and delUdl dutumwmtmm are o be

dnnc mpar:u \ -_—that teder-

are Im.aﬂ— wn'rur.xbh .md nw was nul CeonT

firmed unul frechury ctlumal‘ murulul \IuJJ:
i l’\m {Sg\ru ' T

€ 23 In Currer, the United States Supreme

Count upheld o defendant's conviction for federa)
bank robbery under 18 LIS § 21134a) by holding
that the statute required onfy proot” of general intent
with respect 1o the actus reus ol the *260 crime.
The Coun rejected the defendant’s assertion that the
staute regquired him 1o have the specific intent 1o
steal. Currer, S3OLLS a1 268, 1208 Cr 2154,

2 In Buneng g defendant was being sen-
tenved under the POAA . One of his prior smk ol
fenses was a conviction for robbery in hinois The
court noted that while the allegedly comparable
Washington crime, secord degres robbery, required
the nonstatutory element of “intent 1o steal,” the
Minois enme had only o general intent requiremant,
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The Buning court held that the crimes were not
fewally comparable. fBuniing. 18 WashiApp. at
141,61 P.3d 373

$ 23 In Frechurg Scot Freeburg was sen-
tenced 1o life in prison without the possibilie y of p;x-
rale under the POAA  Freeburg, 120 Wash App. a
P93 84 P3d 292 At sentencing, the 3L'I‘HL.I')C1HL"
court found that a prior federal tank robbery con.
viction was comparable to sccond degree robbery
and was a strike under the POA S /l at 197, 84
P3d 2920 After examining Carrer and Bunnrg, the
Court of Appeals mrrc.‘l, concluded that the cle-
ments of the two crimes were net tegally compar-
able and ordered Freeburg 10 be :c»wlmuvi fd at
TO-4, 84 P.3g 292,

€ 26 Because Freebhurg effectively corrected
the error of the Murch analysis, it represents a ma-
wrial change in the law. The Froeburg count dis-
posed of the defendant's claim in grec mly the same

fashion advocated by Laverv in ais direct appeal

Belore Freeburg, however, that argument was un-
available o Lavery as it had besn foreclosed by
Muich Thus, Freebury represents a swmﬁcam
change in (e Taw TIRISY Trovpnr s Lavery's [eder-
al bank mb!nr\ conviction wus 10t necessanly a
strike OTTeRse TRd TR Theretors M Ay Tt have b been
properly sentenced ta htc in prison without parole.

— —

[18] 4 27 Generally, a PRP fil:d more than one
year after judgment and sentence are final is barred.
RCW IO 73.090(1). In cases in which there has
been o “significant chunge in the law™ that is
“material” w the conviction and sentence, however,
the one "*844 veur time lmit does not apply. RCwW
10.73.100(6). Because Frechury represents a signi-
Fum'“bl change in the law that was material o

Lavery's sentence, we hold that his PRP is not time
barred

TEOH20H20J[22] ¢ 28 The Suate assens that this
petition is barred as successive. “The pmhibilion an
successive PRPs found in RCW  10.73.140 limits
the jurisdiction of the Court of /\ppmls but does
not limit this court's jurisdicion. Sioudmire, 145

¢ 2004 Thomson Reuters. No Claim 0 Orig. US Gov, Works
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P3G ash 2d 2h T P A 8T
(Cite as: 184 Wash.2d 249, 111 P.3d 837)

Wash 2d at 202-63, 34 P 3d 1005 (footnotes omit- W1 CONCUR, ALEXANDER, C, and C.JOBN-
ted) (eiting Jnore Pers. Restraint o Jubmson, 131 SON, MADSEN, SANDERS, BRIDGE, OWENS,

§. 363, 933 P2d 101G (1997 RAP FAIRMURST, ) and IRELAND,J Pro Tem

Wash.2d 3

todids, hewever, bars consideration of a second

petinon reguesting “similar rehief” unless the pati- Wash, 2003

poner  can shus vood  cawse.  Srowdeire, 145 In re Personal Restraint of Lasen
Wash 2d at 203 36 P3d 1003 This bar includes 154 Wash.2d 249,111 P.3d 837
PRPs i re Pers. Restraing of Becker, 143 Wash. 2d

491, 4094, 20 P.ad 09 (2001) "Good cause™ s END OF DOCUMENT

shown where the petitioner demonstrates that a ma-
terial intervening change in the law has occurred. /n
re Fers Restraint of Jefiries. 114 Wash.2d 485,
488, 789 P.2d 731 (1990).

¢ 29 Because we tind that Frechurg represents
a matenal intervening change in the law, we hold
that Lavery has shown good cause, and that his PRP
is not barred as successive

APPOINTMENT OF COUNSEL
€ 30 Laven also moves fur an order allowing
him to pursue this petition at public expense. While
we compliment Laven's counsel. Suzanne Elliot,
fur her efforts in this case, the maotion for appeint-
ment of counsel at public expense is denied,

CONCLUSION

€ 3] laven's sentence under the POAA was
predicated on his federal conviction for bank rob-
bery. Because the federal crime does not require the
clement of “specific intent o steal,”™ it is broader
than second degree robbery in Washington and,
therelore, nat legally comparable. Additionally, the
crimes are not factually comparable since the *262
record of the 1991 federal conviction does not es-
tblish that Lavers admitted or stipulated to having
the specific intent 1 steal, nor was it proved that he
possessed such an intent. Since the crimes are not
jegally or factually comparable to a “strike” offense
under the POAA. the federal bank robbery convie-
tion was erroncously counted as a “strike” against
Lavery for sentencing purposes.

¢ 32 We vacate Lavery's sentence and order
that he be resentenced for the crime of sccond de-
gree robbery.

2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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RCW 9.94A.030: Definitions, 540, / (// 7’) vr . 't:ge ol ‘
Ko ke '(G‘&f“ré\" ~ locue a;uwj,
RCW 9,94A.030 [+ asbed ofo - /S yos.
Definitions.

Unless the context clearly requires otherwise, the definitions in this section apply throughout this
chapter.

(1) "Board" means the indeterminate sentence review board created under chapter 9.95 RCW.

(2) "Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with
reference to the department, means that the department, either directly or through a collection
agreement authorized by RCW 9.94A.760, is responsible for monitoring and enforcing the offender's
sentence with regard o the legal financial obligation, receiving payment thereof {rom the offender, and,
consistent with current law, delivering daily the entire payment to the superior court clerk without-
depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission.

(4) "Community corrections officer" means an employee of the department who is responsible for
carrying out specific dulies in supervision of sentenced offenders and monitoring of sentence
conditions.

(5) "Community custody" means that portion of an offender's sentence of confinement in lieu of
earned release time or imposed as part of a sentence under this chapter and served in the community
subject to controls placed on the offender's movement and activities by the department.

(6) "Community protection zone" means the area within eight hundred eighty feet of the facilities and
grounds of a public or private school.

(7) "Community restitution" means compulsory service, without compensation, performed for the
benefit of the community by the offender.

(8) "Confinement" means total or partial confinement.

{9) "Conviction" means an adjudication of guilt pursuant to Title 10 or 13 RCW and includes a verdict
of guilty, a finding of guilty, and acceptance of a plea of guilty.

(10) "Crime-related prohibition" means an order of a court prohibiting conduct that directly relates to
the circumstances of the crime for which the offender has been convicted, and shall not be construed to
mean orders directing an offender affirmatively to participate in rehabilitative programs or to otherwise
perform affirmative conduct. However, affirmative acts necessary to monitor compliance with the order
of a court may be required by the department.

(11) "Criminal history" means the list of a defendant's prior convictions and juvenile adjudications,
whether in this state, in federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i) whether the defendant has been
placed on probation and the length and terms therecof; and (ii) whether the defencdant has been
incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal histofy only if it Is vacated pursuant to

RCW 9.96.060, 9.94A.640, 9.95.240, or a similar out-of-state statute, or if the corviction has been
vacated pursuant {o a governor's pardaon,

hrtp://upp.!eg.wa.gov/rcw/dcfault.uspx?c'ile"—").99R9)998 9/10/2014
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